Introduction
Perhaps my fondest educational memory is the first day of kindergarten after I was led to the sandbox� When I looked around I saw seven other students entering and then sitting on the sand� Several toys [tools] rested on top of the sand� The teacher gave us no directions and no goals; we were self-directed and our task was self-selected 1 � Each of us was placed in a laboratory where we could explore our imagination� The variables of our experiment were few: a limited number and type of instruments (a shovel, large plastic clawed fork, an assortment of shapes and sizes of containers); a sea of sand which upon closer inspection contained its own unique properties and identity (size and shape of grain, color of silica, degree of opacity and opalescence, moisture content [slightly moist on top from the morning dew, dusty-dry mid-layer, and wetter strata deeper into the body of the sand], and odor [from light-nosed top bed to dank cellar-like olfactory presence in the depths of the pit])� We did not feel observed, but watched we were by our mentor/teacher like from an orbiting satellite peering down upon us� She would have observed seven individual children working independently upon seven unconnected projects� We were not at that stage of our development motivated toward co-operative pursuits, nor were we hampered by notions of individuality, originality, and plagiarism 2 � The teacher could observe intellectual theft as some 96 1 "While solitary play frequently has been maligned as indicative of poor social-cognitive adjustment, recent findings suggest that solitary play frequently involves goal-directed and educational activities… [and] that participation in activities in which there is not a great deal of adult involvement encourages the development of independence, initiative, and novel use of materials�" Jane A� Goldman, Social Participation of Preschool Children in Same -Versus Mixed-Age Groups, 52 Child Development 644, 649 (1981)� 2 The theory that children's play evolves in a direct line and relationship to stages of intellectual development is currently undergoing a more nuanced interpretation� "For Piaget the ontology of play must be viewed in relation to the development of intelligence in the child and therefore each cognitive stage, which Piaget has outlined, exhibits a characteristic type of play activity� Play in the sensory-motor period is characterized by repeated performance of newly mastered motor abilities and evidence of pleasure in engaging in such activities…� Corresponding with the concrete operational phase is the appearance of games-with-rules� Through the use and development of collective, as opposed to individualize, symbols… the child's reasoning becomes more logical and objective, and therefore presumably closer to reality, preparing him/ her finally for the for operation period�" Helen B� Schwrtzman, The Anthropological Study of Children's Play, 5 Annual Review in Anthropology 289, 310-311 (1976) � For many years the act of children independently playing side by side but not interacting, or parallel play, was "viewed as a of us copied other's designs, and our expertise slowly increased by adopting and adapting sand manipulation methods invented by our peers� We became much more comfortable with the sand than with the dynamics of sand play� We did not perceive group identity; we did not yet explore the concept of "CO" in cohort, cooperate, or coordinate, but simply played in coexistence� Our pattern of play changed over time� During that year we often moved toward group digs and constructions, but we never abandoned, and often returned to, our original methodology of individualized parallel play�
Recently, I have discovered that the image of this kindergarten sandbox individualized experimental laboratory is a cross-cultural Jungian archetype�
For instance, Yoko Hino uses a scene in a kindergarten sandbox to illustrate the Japanese educational philosophy of play activity or "Zokei Asobi" which is based upon the notion that "children's expression naturally comes from within and is expressed as spontaneous play… [b] ecause children have a natural curiosity, play is not to be derived by someone else, but by their own will�" She tells the following story of a kindergartner who "was fully absorbed in digging in the sandbox, certain that a mole would come out� He believed that since the sandbox adjoins the field, a mole must surely come out� Although one child digging with him expressed doubt about this possibility, and others laughed or tried to interrupt him, he continued digging for almost an hour, waiting for the encounter with a mole� The idea that a mole would indeed come out from a sandbox seems foolish to adults� No one directed him to do this; it was only important to him to try to meet a mole� His reason and a firm belief in this 'play' came from his own will and originated in his heart�" 3 97
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characteristic of a 'stage' through which children pass as they develop from solitary players to social players�" Roger Bakeman and John R� Brownlee, The Strategic Use of Parallel Play: A Sequential Analysis, 51 Child Development 873, 873 (1980)� Many now argue that parallel play is one of a continuing number of types of play activities that children, and even adults, continue to use even after having cognitively advanced beyond that play phase� "Contrary to the hypothesis that parallel play is a more 'immature' form of peer involvement… no age-related differences were apparent from time spent in this kind of activity�" Lawrence V� Harper and Karen S� Huie, The Effects of Prior Group Experience, Age, and Familiarity on the Quality and Organization of Preschoolers' Social Relationships, 56 Child Development 704, 714 (1985) � Harper and Huie note that individual or parallel play "is best seen as an alternative to peer involvement, rather than as one pole of a dimension of social activity, and that parallel play may function as a short-term, 'strategic' bridge between more solitary pursuits and greater involvement with age-mates�" Id�, at 716� Some have even placed in doubt "the role of parallel play in generating early peer relations…" Edward Mueller and Jeffrey Brenner, 19, 20, 22 (2003) � The image of a sandbox has also been used to describe the evolutionary development of skills� "Process skills may easily be developed through the child's play… This kind of practice, which uses process skills, may be applied to many other learning experiences such as sandbox play…" Thomas Daniels Yawkey and Steven B� Silvern, Kindergarten Goals and Contemporary Education, 77 The Elementary School J� 25, 27 (1976) � The antithesis of a "structured game" is "a "Sandbox" is also the designation for a contemporary computer game design and development structure� "Sandbox is a type of game mechanic that is very non-linear and lets players do whatever they want… The idea behind the term is that there's you, here's the sand, now do whatever you want with it� Sandbox games are often only limited by your imagination, or what you could find to do with the materials given to you�" 4 This idea of self-directed exploration in a laboratory environment also forms the structure of the last twenty years of children's museums which provide constructivist materials and tools for children to experience and manipulate� 5 This article will analyze contemporary educational psychology in an attempt to: (1) determine whether a sandbox can and/or should be added to the law school curriculum; (2) describe a constructivist learning environment with the goal of providing law students self-selected pro bono publico projects that may help internalize a life-long goal of public service; and, (3) provide an interdisciplinary model that is feasible both in the large university law schools and in small and/ or free-standing law schools� The second half of the article will describe my attempts to build a sandbox model into my Legal Policy Clinic�
A Cautionary Note
I offer the reader a cautionary warning regarding this and other articles applying contemporary educational psychology to law school pedagogy� First, educational theory has historically fluctuated among warring camps, and what is vogue today may quickly become passé tomorrow� Second, no one has the answer for the perfect educational methodology for every learning environment or for every student/teacher relationship� "At least three dangers are likely to accompany any educational innovation� The first is that the proponents will create the impression that at last the solution to all problems is contained in one package… The second danger is that the description of the proposed Getting Back to the Sandbox 98 child building a castle in the sand with no defined goal and with no clear rules or guidelines� We could say that the castle 'builds itself' through her actions (in contrast to the child who builds a house from Lego blocks following detailed instructions…� Can we say that unstructured games, played according to no clearly defined rules, assume some degree of (internal) control? It seems to us that the answer is an affirmative one, at least in most of the cases in this category� For in these cases it is still possible to give some kind of description of the action (building a castle in the sand…), and there exists those actions relevant to the realization of the characterization of the action�" Roni Aviram and Yossi Yonah, 'Flexible Control': Towards a Conception of Personal Autonomy for Postmodern Education, 36 Educational Philosophy and Theory 3, 13 (2004)� 4 Wikia Gaming, http://gaming�wikia�com/wiki/ Sandbox, (visited 9/23/09)� "In a sandbox game, you wander around and do what you want instead of following a plot� Game Stew, The Game Mastering Blog, http://www�gnomestew�com/gming-advice/ nonlinear-sandbox-games, (visited on 9/23/09)� A Sandbox Symposium on computer game design is held annually� (http://sandbox�siggraph�org/ about�html)� The term " 'sandbox game' was discussed 3,926 times on 256 sites" from 6/23/09 to 9/23/09� Boardreader, http://boardreader�com/tp/ Sandbox%20game�html (visited on 9/23/09)� 5 For example, see an interactive guide to the Imaginarium Discovery Center in Alaska which is a "hands-on, minds-on science discovery center, a place where families and visitors of all ages can explore art, history and science through play�" http://www�anchoragemuseum�org/expansion/ imaginarium�aspx, visited 9/10/09� The concept of "play" in adult pedagogy is beginning to be better recognized� "[A]dults do engage in a variety of assimilative play activities�" Schwrtzman, supra�, note 1, at 311� The role of play in adults is also an important life component� "The pioneer of terminal care and thanatology, Elizabeth Kübler-Ross said, 'We are able to begin to play again regardless of age, place, and situation� All we have to do is just to shake-up the sense of play, because it is sleeping in ourselves�'" Hino, supra�, note 3, at 23� Kübler-Ross also noted that "many program will be so appealing that enthusiastic support for and adoption of the approach will occur prior to the appearance of any empirical evidence to support the basic tenets of the innovation… [and] [t]he third danger is that the initial developmental phases of the movement will be accepted as the final version, thus stagnating efforts to improve and expand preliminary programs as new insights are gained in practice�" 6 An example of an often insufficiently explored trend is the proliferation of team and group projects based upon limited empirical data regarding the characteristics of the Gen-X generation who, among other traits, are supposed to "gravitate toward group activity…" 7 But there are two problems with so easily riding on the Gen-X group learning theory train� First, researchers are now seriously questioning whether any large group of students has sufficiently generalized learning styles and personalities to support any meta-pedagogy� "To accept generational thinking, one must find a way to swallow two large assumptions� That tens of millions of people, born over about 20 years, are fundamentally different from people of other age groups -and that those tens of millions of people are similar to each other in meaningful ways�" 8 Second, one would have to disregard the conflicting data on whether all students really enjoy and benefit from group projects� For example, on the positive side in one study "intrinsically motivated people showed greater commitment and devoted more time to task completion" in team projects� 9 Other studies have found that cooperative education increases students' willingness to take on difficult tasks, result in better long-term retention of data and more intrinsic motivation� 10 In addition, another study found that "culturally diverse groups generated more perspectives on a problem and more alternative solutions than culturally homogenous groups but took longer to achieve equal levels of group process effectiveness, accurate problem identification, and solution quality than less diverse groups�" 11
However, studies have also demonstrated that for many students the group tasks create such an anxiety provoking environment that their ability to participate and learn is greatly overbalanced by 99 Frequently the types, scope, and procedural arena of issues litigated in a legal clinic are decided based upon the professor's legal expertise or interest, the law school's surrounding community's legal needs, or some form of funding stream� These factors are obviously important in assuring the continuing viability of the clinic (professor interest), legal expertise (professor education and training), relevance to the community at large, economic viability and the sustainability of the clinic� However, rarely do students themselves have an opportunity to help define the legal universe in which they will learn and ply their developing lawyering skills� Legal clinics are also often designed to further a professor's definition of social goals� As one clinician has stated: "Clinical legal education offers students direct experience as lawyers working for social justice�" 19 At least historically, many clinicians have defined social justice in large part as bringing legal services to the underserved� 20 However, few have studied the impact of professor selected definitions of social justice on law student motivation to enroll in a particular clinic, on the impact on students' participation, vigilance, and persistence while in the clinic, or on the long-term intrinsic interest of those students to continue with the professor's or an alternative As Babich has articulated in defining his "apolitical law school clinic", students "look to their professors to help them develop as lawyers and professionals, but not necessarily for political guidance�" 27 There is, of course, a considerable difference between the role of the law professor as mentor/symbol of the public activist or servant and the role as political proselytizer�
In addition, a professor-defined and driven social justice clinic runs counter to the educational psychology research on non-directed learning, student autonomy, and motivation� Cooperative (2) is fully consistent with the clinics' roles as public-service organizations and their duties to clients, and (3) helps defuse controversy by offering compelling, politically neutral, and -best of all -honest justification of a clinic's advocacy of even the most unpopular viewpoints�" Id�, at 449-450� But it is almost impossible for a professor to be politically neutral� "When assuming the position of being a teacher, there is always a question of erasure� This erasure of life, which has to be expelled from the 'body' for it to function as a body… will have to be a more learning theory posits that the role of the professor is to engage in "the 'spirit of mutuality' of learning between students and instructors�" 28 According to self-determination pedagogical theory, students will more fully engage in an educational activity when the goals of that assignment are aligned with students' philosophy� "Feelings of autonomy are particularly strong when the task is perceived as being closely connected to the values, interests, and goals that constitute the core of one's authentic self and identity…" 29
Although a professor-defined clinic substantive focus is obviously necessary in most contexts, a legal policy clinic offers an example in which the clinic students themselves can determine the subject matter and the political focus of their lawyering tasks� II. The collateral benefits of a self-directed and self-selected legal policy clinic on students' lifelong desire to provide pro bono publico services clinics are based upon a student-centered pedagogy that permits then "ownership" of clients' cases, when the clinic shifts to "institutional advocacy work" the "students should act as collaborators, working as one member of a project team that includes their instructor(s)�" Id�, at 454� Skrikantiah and Koh describe a policy clinic that, in effect, partners with "communities and organizations the clinic seeks to serve�" Id�, a 456� They explain that the traditional clinical model of student ownership does not function well when students work on impact issues affecting larger constituencies because students lack the substantive knowledge, procedural and advocacy strategies, and the time to competently advocate those positions� Id�, at 474-477� In the Policy Clinic model I discuss, infra�, the student is, in essence, her own client since she is the one who has complete ownership in the selection of the legal issue, the research, and the advocacy necessary to perfect that student's notion of social justice� Since there is no attorney/client relationship and no formal relationship with an institutional client, many of the problems identified by Srikantiah and Koh, such as the student's "struggle to establish attorney-client relationships with more sophisticated clients", simply do not to "cultivate… a lifelong commitment to public interest law by creating opportunities for law students and lawyers to provide public interest and pro bono work in Illinois…� PILI's programs first capture emerging lawyers when they are law students and new law school graduates, and then extend into legal practice to reach new associates, seasoned layers, and senior attorneys working in every sector of the legal community -private, academic, and government and nonprofit�" (http:// www�pili-law�org)� 32 The American Bar Association promulgated ABA Standards 302(b) which requires law schools to provide students with opportunities for "participation in pro bono opportunities" which and the Association of American Law Schools 33 have all attempted to proselytize and empower law students and attorneys concerning their role in providing free legal services and access to justice� 34 The pro bono movement has been largely founded upon a non-empirically based infection theory: once law students are exposed to the opportunities and rewards of providing free legal services, they will internalize those values and provide the public with a life-long career that involves public service� However, this intuitive model and students' self-reports about the effects of law school pro bono programs are just beginning to be empirically examined� For instance, almost a decade ago Deborah Rhode noted that "[s]chools with pro bono requirements have found that between twothirds and four-fifths of students report that their experience has increased the likelihood that they will engage in similar work as practicing attorneys� However, no systematic studies have attempted to corroborate such claims by comparing the amount of pro bono work done by graduates who were subject to law school requirements and graduates who were not� Nor do we have research comparing the effectiveness of such required programs with well-run volunteer opportunities�" 35
A new study brings into question whether the pro bono infection model is actually effective� Sandefur and Selben recently analyzed the data in After the J�D�: First Results of a National Survey of Legal Careers which surveyed 5000 attorneys and which will continue to track those attorneys 105
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Interpretation 302-10 specifically defined as: "Pro bono opportunities should at a minimum involve the rendering of meaningful law-related services to persons of limited means or to organizations that serve such persons; however, volunteer programs that involve meaningful services that are not lawrelated also may be included within the law school's overall program�" ABA Standard 404(a) (5) includes " [o] bligations to the public, including participation in pro bono activities" within the definition of the responsibilities of full-time faculty� ABA Model Rule 6�1 provides that "[e]very lawyer has a professional responsibility to provide legal services to those unable to pay� A lawyer should aspire to render at least (50) hours of pro bono public legal services per year�" 33 The AALS, in its pro bono project, Learning to Serve, not only notes that its "Commission's central factual findings indicate that most students do not participate in law-related pro bono projects", but also that " [e] fforts to build broader cultures of commitment must begin in law schools� To that end, the AALS Commission's primary recommendation is that every law school should seek to make available for every student at least one well-supervised pro bono opportunity and either require participation or find ways to attract the great majority of students to volunteer�" Deborah L� Rhode, Foreword to Learning To Serve, at 1-2 (http://www�aals�org/probono/report�html)� The AALS Commission also recommends a broad definition of the types of lawyering activities that constitute student pro bono involvement: "All work that students do for the benefit of others has important values… schools need not adopt a narrow view of what counts as a project that draws on lawyer's skills and knowledge… [and] some of the most satisfying law-related projects currently in place do not involve individual legal representation at all�" (Id� at 5)� 34 Scott L� Cummings, in The Politics of Pro Bono, 52
UCLA L� Rev� 1, at 1 (2004) has provided one of the best descriptions of the evolution of the legal pro bono movement in America: "Whereas for most of American legal history, pro bono was ad hoc and individualized, dispensed informally as professional charity, within the last twenty-five years it has become centralized and streamlined, distributed through an elaborate institutional structure by private attorneys acting out of professional duty� Pro bono has thus emerged as the dominant means of dispensing free representation to poor and underserved clients, eclipsing state-sponsored legal services and other nongovernmental mechanisms in importance�" Cummings has noted significant problems that have arisen as "the professional ideal of pro bono as an act of individual kindness clashes with the image of institutionalized pro bono as an instrument to promote large firm commercial interests�" (Id�, at 107)� He notes that shifting pro bono representation to large for-profit law firms leaves some individuals, groups, and public interest issues substantially underrepresented because the "chief consideration for law firms is cultivating their paying client base� Decisions about pro bono are therefore always filtered through the lens of how they will affect the interests of commercial clients�" Id�, at 116, 147-148� 35 Deborah L� Rhode, Essay: The Pro Bono
Responsibilities of Lawyers and Law Students, 27 Wm� Mitchell L� Rev� 1201 , 1212 (2000 � "No for a decade� 36 Although Sandefur and Selben were aware of the tremendous number of articles which have celebrated the benefits of clinical education, they were also aware that "existing research does little to reveal, explain or otherwise inform our understanding of the relationship between clinical legal education and the practical and professional development of law students�" The After the J�D� results were mixed regarding the effects of clinical legal education upon new lawyer behavior� First, the attorneys expressed that having taken clinical courses was the third most helpful law school experience in preparing them for practice� 37 However, "on average clinical training experiences during law school bore no relationship to participation in pro bono work by new lawyers working in private practice or as internal counsel… [and] on average, there was little relationship between clinical training experiences and lawyers' rates of participation in community, charitable, political advocacy and bar-related organizations…" 38 There also was not a statistically significant relationship between pro bono activity and those students who entered law school "to help individuals or change or improve society" and those who took clinical courses� 39 On the other hand, there was "a strong relationship between clinical training experiences and public service employment�" 40
Although studies have found that forces outside the law school experience have a greater impact on attorneys' behavior than any school related variables, changes in the law school curriculum might increase the effects of those three years on attorneys' pro bono activities� 41 For instance, specific courses and/or assignments on professionalism throughout the curriculum might increase students' attitudes toward civic duty� In addition, a greater number of clinical course offerings spread among the three year curriculum might have a synergistic effect on students' attitudes� Further, a clinical course in which students select their own cases and projects to match their own political philosophies and interests might provide them a more persistent desire to later engage in pro bono activities� Finally, as Deborah L� Rhode and Scott L� Cummings have recently elucidated, much of the pro bono work in American law is accomplished through large law firm formalized free legal services networks in which an individual attorney's conceptions of public service may directly conflict with the firm's institutional self-interest� 42 One of the principal goals of large Figure 11�1 and Table 11�1 , at 81� The effects upon preparation to practice were, in decending order: (1) legal employ during summers; (2) legal employ during school year; (3) clinical courses; (4) legal writing; (5) internships; (6) upper-year lecture; (7) course concentrations; (8) firm pro bono practice is to provide skills training to their young associates, and case selection is often driven, in part, by the lawyering activities inherent in the selected representation� 43 Therefore, cases providing associates with certain skill sets, such as motion and trial experience, are preferred, whereas other potential pro bono activities such as community organizing, lobbying, and legislative analyses are less favored� 44 Large law firm pro bono case selection is also greatly influenced by the economic and/or political ramifications to the law firm� As a shield "[o]ver threefifths… of firms" rely upon a law firm committee for pro bono case selection and/or approval� 45 Large law firms generally categorically reject pro bono representation in employer/labor, mortgage foreclosure, family law and estate planning, and bankruptcy based upon actual ethical conflicts, law firm economic interest in not offending existing or potential clients, and substantive areas with procedures and evidentiary rules different from those used in ordinary civil law practice� 46 In addition, law firm pro bono case selection focuses on individual client representation, "matters which can be completed expeditiously…" rather than on more systemic legal problems like environmental law or homelessness� 47 Since many students, once they are employed in law firms, will have a constricted selection of the types of pro bono cases and clients that they can represent, it is important to provide them with an opportunity in law school to work on cases that they, themselves, find important� Once they gain the confidence to represent "their" public service issues and once they feel the satisfaction of that representation, they may be better equipped and more empowered to attempt to change the pro bono culture in the law firms where they will later work� For the purposes of this paper, I want to explore just one variation on the law school pro bono theme: What effect might student selected clinical cases have upon their attitude toward pro bono activities and upon the persistence of that attitude throughout their legal careers? 48 We know from
Fordham L� Rev� 2357 (2010)� They demonstrate not only that large law firms dominate American pro bono activity, but that those firms have in many ways supplanted traditional sources such as legal aid societies, that have provided access to justice� (Id� at 2360-361, 2372-2375)� 43 "The institutionalization of pro bono programs, however, has blurred the line between paid and nonpaid work; the training, recruitment, and reputational functions of pro bono service are increasingly integrated into the economic framework of large law firms� Nowhere is this more evident than in the growing linkages between largefirm pro bono and career development programs�" Id�, at 2426� 44 "Of particular value were cases that had a 'high likelihood of… going to trial�" (Id�, at 2427)� 45 Id�, at 2391� 46 Id�, at 2392-2394� 47 Richard Abel, The Paradoxes Of Pro Bono, 78
Fordham L� Rev� 2443, 2448� In addition, the state of the economy's economic health also drives law firm pro bono case selection� "The economic contraction increased pressures to choose matters that could be resolved with predictable and limited resources�" (Id�)� 48 I am not alone in seeking more emphasis on students' involving in selecting clinic clients� For instance, Adrienne Jennings Lockie has recently "encourage [d] clinical supervisors to involve students in the decision of whom to represent; students benefit in a number of ways from being involved in the client selection� Providing students with as much autonomy as possible enhances student learning�" 16 Clinical L� Rev� 357, 360 (2010)� There is a difference between motivating students to perform required course assignments and helping them develop an internalized desire to continue pursuing a self-defined goal or activity� "A major reason for calling attention to the distinction between behavior in controlled motivation situations and in the on his own situations is that this distinction makes it clear why it is important to help the pupil develop a feeling that what he is studying has significance for him� If an individual is to use some knowledge or skill when he is on his own, he has to feel that the rewards of using the knowledge or the skill will be greater than the rewards of not using it�" Ralph H� In addition to motivation, Emily Zimmerman has recently noted that "law student enthusiasm" toward the study of law is a critical determinant of students' quality of educational experiences, their emotional levels of distress, and their post-graduation attitude toward the practice of law as 111
radically different reactions to the two groups of clients� Some students found the battle of tenants against landlords as a form of crusade for the disadvantaged, while a much smaller group found it very problematic that rent control ordinances and the "technicalities" of eviction law permitted tenants to stay in apartments even though they had unreasonably failed to pay at least a fair rent for the habitable portion of their apartment� propensity to engage in activities that allow them to feel a sense of personal causation… [and] individuals experience 'causality pleasure' when they perceive themselves as the initiator of their behavior�" Id�, at 20� Educational psychology is beginning to understand that the types and degree of student motivation have a great impact on a profession� 61 Zimmerman notes that student enthusiasm has two variables, interest and vitality, and that interest is a four staged process in which professors need to tailor pedagogy and both summative and formative assessments according to the students' individual stages of interest and knowledge� 62 Vitality refers to "law students' subjective feelings of energy regarding law study�" 63 Vitality is closely related to self-determination theory since vitality scores increase as tasks are autonomously selected and based upon external motivation� 64 Research on student enthusiasm supports "giving students choices about topics to study� Both interest and vitality can be promoted when individuals feel that they are engaged in an activity of their own choosing�" 65
As Margaret Barry has warned us, there is a "risk of permitting clinic precepts of social justice, commitment and professionalism to deconstruct into alienation, intolerance and mediocre performance" for some clinic students� 66 Although clinical professors may hope that students' reflections upon meaningful lawyering events may be transformative in relation to those students' notions of social justice, we simply do not have sufficient evidence to determine the frequency of such change� 67 70 However, the more difficult problem was actually implementing a student self-directed and self-selected process for legal projects� As I quickly discovered, as legal novices in the area of public policy advocacy, many of the clinic students were not yet equipped with sufficient expertise to intelligently select the types of projects and the specific topics within those projects that they would advocate� 71 different method of student evaluation and grading� "As a zero-sum system, a mandatory curve also creates anxiety and undermines the security and relatedness needs��� Zero-sum grading also obstructs the natural impulse for growth through integration of personal authenticity and competence with social connectedness and sensitivity… because the system sets its primary indication of personal competence in direct conflict with helping and supporting others�" Krieger, supra�, note 44, at 297-298� "Although traditional grading methods usually are based on the one-sided evaluations of students by teachers -which is disfavored in andragogical theory -the solution is not necessarily to eliminate grades or to reduce the rigor of the evaluation process by means of a pass/fail system� Instead, the student, together with the instructor, should assess the students' performance at critical points during representation in order to evaluate the work in the case, to determine the student's learning needs and to measure the student's overall progress� Just how students finally are graded or evaluated at the end of the course is not so important, since the positive, andragogically based process of shared evaluation between the student and the teacher already will have taken place�" Bloch, In addition, although they do not provide services in offcampus externships, they must often engage in interdisciplinary fact investigation with experts in a variety of business and legal environments� Further, some of the students' work product, especially their legislative analyses and community lawyering projects are similar in structure to seminar papers and/or independent study projects� Therefore, the exact grading requirements for the Clinic overlapped with the specific and often conflicting grading policies for live-client, simulation, seminar and independent study requirements at Whittier� Also, if the class must be graded on a curve, how does the professor compare the extremely diverse bodies of work of different students? If students have discretion to define their projects, comparisons among clinic students become much more difficult� Additionally, what should be measured in determining a grade in such a hybrid clinic? Should the grade be a comparison of similar assignments, growth of the students in terms of policy advocacy skills and/or sensitivity to the need for and expertise in pro bono and public interest law? I ultimately decided to grade on several variables: (1) students' selection of and the student's growth in selecting projects; (2) sophistication of research; (3) caliber of finished project; and (4) students' self-evaluation and reflection on the processes and products� 71 Although "experts are reluctant to accept problems as defined by others and are willing to explore multiple differential diagnoses in parallel processes theory is increasingly demonstrating that learning theory must assess students' individual cognitive structures in order to properly assess the most effective methods and pace of instruction� Because inexperienced students increase their cognitive abilities "instructional designs need to change� For more knowledgeable learners, the limitations of WM [working memory] are not the same as novices, because previously learned information stored in LTM [long-term memory] can be activated, effectively increasing the capacity of WM for domain-related information�" 72 Therefore, at least at the beginning of the semester providing clinic students with ultimate discretion over project selection is not consistent with educational psychology because "[r]ealistic whole tasks are often too difficult for novice learners without some form of simplification�" 73 In addition, novice student competency regarding difficult task selection is not affected by students' motivation levels; they may be excited about the task or take ownership in task selection even if they lack sufficient competency to determine the variables inherent in case or project selection� 74
III. A review of three years of data regarding the Whittier Law School legal policy clinic
Thus, inexperienced law students' motivation and excitement to tackle a social problem might lead to overly ambitious projects that could lead to considerable frustration during implementation� Even though adult learning theory supports student autonomy, the "debate over the benefits and drawbacks of offering choice in the classroom has intensified in recent years… [and] [t]he empirical findings concerning the benefits of choice are equivocal and confusing�" 75 There is no simple equation of: Adult student desire for autonomy + student motivation + student task selection = successful clinical instruction since the process and environment of choice is both complex and involves interrelationships among the professor and the student making the choice and among that student and all other students in the class: Choosing to engage in an activity and choosing a mode of engagement are conceptualized as being affected by three factors: the person's traits, the person's behavior and the environment� For example, teachers' feedback (an environmental factor) influences students' self-efficacy (a personal factor) and leads students to choose more difficult tasks or more complex strategies (a behavioral factor)� In turn, choosing to employ more complex strategies promotes acquisition of skills and can lead students to feel more efficacious, thus inducing them to choose strategies and tasks in the future with even greater complexity� 76 The reverse is also true; if students select topics that are too difficult in relation to their capacity or which are too complicated to perform competently within the constraints of the limited clinic semester, they are more likely to choose future tasks that are significantly less challenging than they are capable of performing� 77 In addition, students' motivational levels may decrease in relation to the negative feedback and/or from a sense of failure they experience from overambitious projects� 78 After considering all of the different educational psychology theories, I chose a semi-autonomous case selection methodology for the Legal Policy Clinic� First, I determined the genres of the legal assignments that students as non-lawyers could file on their own without me signing as the attorney of record: 79 115 professor chooses the clients and issues, in the student self-selected policy clinic students often take political and legal positions that run counter to the professor's philosophical and legal positions� It is therefore important to find lawyering tasks in which students can not only be the authors, but also, if possible, to use types of legal documents that they can file on their own� The first year that I offered the clinic one student decided that for his community lawyering project that he would work with a group of local environmentalists to
Getting Back to the Sandbox
(1) a letter to the editor; 80 (2) a legislative analysis of a pending bill; 81 (3) an appellate brief in the California Court of Appeal or California Supreme Court; 82 and (4) a community lawyering project� 83
protest the construction of an IKEA warehouse store approximately one-half mile from the law school because it arguably would negatively impact the traffic congestion� The problem is that the project was being built on land owned by the person who was selling the law school land it wanted to develop and that person had donated considerable money to the law school� Even if I might have agreed with the student's community lawyering project in trying to stop the development, I would have placed the law school in a politically compromised position by signing on to the project if they sought an injunction or filed an opposition to the environmental impact report� However, since the student was not representing the clinic or the law school, we ameliorated a difficult problem� 80 Students were asked to select any news article in any written media source on any legal topic of their choice, and were then asked to write a letter to the editor in response� If students choose a foreign language media source they must provide me with a translation of both the original source and with their response� 81 This exercise permits students to select a bill pending in any of the fifty United States legislatures or in Congress� The students are required to select the topic, write a legislative analysis of the bill, and to send the bill to the appropriate legislative committees and to any lobbyists who might use the student's analysis to perfect change in the legislation� 82 In California non-lawyers, including law students, can file four different types of documents in the appellate courts� Since California Court of Appeal decisions are only selectively officially published, students can file a Request Virginia, 1993 WL 44562 (Feb� 23, 1993 , not reported), a non-party who also was not an attorney filed an amicus curiae brief on behalf of the Virginia Division of Motor Vehicles� The court refused to file the brief, in part, because it was not signed by an attorney as required by Rules of Court, Rules 5A:23(c) and 5A:20(g)� However, the court noted that if the brief had been filed in the person's "individual capacity" rather than as the representative of another person or organization, the signature by an attorney requirement would not have been applicable� (Id�, at *2)� See also, State Bar of Michigan v� Galloway, 335 N� W� 475 (1983) ; Boumediene v� Bush, 476 F� 3d 934 (2006) [amicus brief denied for other policy grounds]; In re Carlos, 227 B�R� 535 Bkrtcy�C�D�Cal� (May 20, 1998)� 83 Although all "[s]ervice-learning promotes its objectives to increase opportunities for students in the community, strengthen community relationships, and provides integrative learning experiences for students", in order for students to internalize the community service in a way that will have long-lasting effects, students "require a sense of ownership in the civic experience: engage in meaningful experiences, discuss their activities, and make decisions that influence the quality of their service�" Self-directed learning is thus a relevant component to designing and implementing community lawyering projects� Thomsas D� Bordelon and Iris Phillips, Service-Learning: What Students Have to Say, 7 Active Learning In Higher Education 143, 143, 145 (2006)� of my LLM students wanted to write in their native tongue in their community newspapers, I expanded the range of publications for their letters to the editor� The students provided me with the assignment in English and in their own language� The expansion of options noticeably increased some of the students' motivation to write the letters to the editor� The only problem arose when one student who is a political exile chose to write the letter to the editor in his previous hometown newspaper� I was worried that some type of political retaliation might place the student at risk� Thankfully, nothing happened, possibly because his letter to the editor was never accepted for publication� 85 Because of my other responsibilities as Associate
Dean for Clinical Programs, I have only been able to offer the Legal Policy Clinic three times� However, I intend to offer the course again in the fall 2010 semester�
In the second year of running the policy clinic, based upon student input, I added the following modifications to the assignments: (1) a letter to the editor of any newspaper or journal in the world; 84 (2) the legislative analyses were extended to any bill in Congress or in any state legislature and/or to students drafting their own bills, writing a legislative analysis, and attempting to find a sponsor for their bill; and (3) I permitted groups of students, if they so chose, to work on a community lawyering project� But the greatest difference between these assignments and those that I for years have assigned in my live-client clinics is that the students had sole discretion to choose the topics for each of the lawyering tasks that I assigned� Thus, the clinic had no specific substantive focus� Here is a list of the types and substantive topics of the students' legal projects during the first three years of the IV. The role of the clinical faculty member in a student project selected policy clinic
The students' Legal Policy Clinic advocacy topics are extremely broad and encompass what traditionally might be termed both conservative and liberal political issues� Therefore, it is likely that the clinical professor will need to adjust to at least two variables not always present in other professor-defined clinics� First, since the clinician will probably not be an expert in many of the substantive areas in which students conduct their research, how can the professor properly mentor the students, and what is the professor's role in this type of clinic? And, second, what pragmatic and psychological effects will the clinical faculty member have from the mentoring of students on projects that might be antithetical to the professor's own political vision?
A. The partially effaced narrator clinician
We are used to being at the center of the universe in our clinics because we are usually substantive and procedural experts, we choose the types of cases the students will work on, and we are ultimately the one responsible to the client under the rules of professional responsibility� 86 One might conclude from my call for a "sandbox clinic" which is student directed and selected that I am effacing the clinical professor from the clinic experience� 87 Nothing could be further from the truth; a clientless policy clinic permits us to transmogrify into a different kind of mentor� 88
119 Historically, the triad of clinic professor, law student, and client has forced us to delicately balance our ethical duties of competence and zealousness to our clients with our equally essential pedagogical ethics of providing our clinic students with superb pedagogy� 89 We have debated this balance at numerous clinical conferences and in dozens of law review articles, and as one might expect, no meta-model has emerged� 90 We shed much of this concern in the clientless policy clinic as our focus intensifies on the student, and to a somewhat lesser extent, on the student's choice of topic� In the law school legal policy sandbox the students, to a large degree 91 "construct their own knowledge…" where constructivism replaces "the teacher as the center of knowledge (objective), with the learner (subjective)� Independent of the teacher, each learner's subjective experiences So, what is the clinician's role in the policy clinic? Even if the professor may not be an expert in the substantive area of the students' chosen projects, 93 the professor still possesses expertise on the procedural aspects of the advocacy� 94 For instance, in my policy clinic I can introduce students to the technical procedural and advocacy skills inherent in the genre of lawyering assignments the students will practice: letters to the editor, legislative analyses, appellate briefs, and community lawyering projects� For example, take the shortest assignment, the letter to the editor� This is the perfect introductory assignment because its structure and content seem so intuitive; a student just reads an article and gets on a computer and types a very short response� However, writing letters to the editor is a microcosm of all legal advocacies� First, the students must determine the procedural rules for this type of advocacy such as the limit on the number of words, the timeline between the article's publication and receiving letters to the editor, and whether or not and to what extent the student must supply identifying information� 95 Second, students must learn the best advocacy strategies for getting their letters to the editor published, the publicity benefits to themselves and their potential law firms and/or clients in using letters to the editor, and the potential political and 121 Discovery, Problem-Based, Experiential, and InquiryBased Teaching, 41 Educational Psychologist 75, 80 (2006) � There is also some empirical data that demonstrates that a purely problem based pedagogical model is inferior to one that also includes traditional instruction in "knowledge organization and schema acquisition" which requires a more directed teaching approach� Id�, at 82-83� The model I proffer for the legal policy clinic combines elements of both non-directed and student-selected learning with the more formal and directed elements of knowledge and schema acquisition regarding the legal procedural elements of each genre of public policy advocacy� The public policy teacher/ mentor thus provides specific information to enable students to implement their self-selected and politically defined projects� 95 Some of the students whose letters to the editor were published were very surprised at receiving emails from the journal's editor asking for a confirmation response as a check on the authenticity of the author� Other students have received telephone calls as well� social benefits and risks of publishing their views on controversial topics� 96 But the clinician's place in the policy clinic also entails the traditional roles of mentor and role model� The law's historical apprenticeship system reflects to some degree modern notions of the novice law clinic student learning by emulating the instructor's expertise� "[S]everal strategies for interactions seem particularly important in the replication of expertise: (1) enlisting fully engaged participation by the novice; (2) being directive, but pluralistically so, in offering interpretative guideposts and suggestions for performance, (3) contextualizing performance tasks and being relatively task-centered with respect to the novice's activities, and (4) demonstrating expert performance and exploring exemplars of practice�" 97 Mentoring by modeling is not necessarily inconsistent with student self-directed and student-selected pedagogy� For instance, I offer my students three types of expert modeling experiences� First, during the introduction of each genre of advocacy, and after we have studied the procedures and techniques of our advocacy model for that particular lawyering product, I provide the students with a number of my own work products for their critique� I have noticed that this sharing provides many educational benefits: (1) my willingness to become vulnerable to student criticism quickly helps to establish a bond with the students who, as novices, are equally vulnerable in this new legal environment ; 98 (2) my sample of published letters to the editor ratifies the success of the strategies discussed in the class readings; and (3) my actual involvement with the lawyering skill as a pro bono activity helps model the goal of life-long public service� Second, after students complete the graded Legal Policy Clinic, they can 104 The clinic students benefit from involvement with these long-term legal policy projects in a number of ways: (1) they learn that legal change sometimes take years and that the law, even once decided, continues to change in ways that require further policy advocacy; (2) they learn persistence from the professor's modeling in which the long-term legal advocacy continues even after setbacks; (3) they have a chance to see the myriad avenues for policy advocacy involved in a single issue, including action in courts, journals, print media, television, conferences, and in Congress and state legislatures; 105 (4) and once in awhile they have the opportunity to celebrate the success of pro bono policy advocacy� Since legal policy students' involvement in these professordriven long-term pro bono public policy projects is voluntary and does not factor in the students' clinic grade, this opportunity does not interfere with nor frustrate the clinic's sandbox pedagogy of student directed learning� And these continuing projects provide students a roadmap toward a life-long pro bono publico path even if they choose to practice in an area outside the public interest field� 106
B. The challenges for a legal specialist in teaching a general policy clinic
Most of us have developed legal specialties that we often rely upon when teaching specific liveclient clinics� What concerns should clinicians have in teaching a course in which they may not have expertise in many of the areas of law in which the students are performing lawyering skills? For instance, since I never enrolled in a law school tax course and have never practiced tax law, I knew very little about the student's project of writing a legislative analysis of the Armed Services Tax Fairness Act� However, unlike in the live-client clinic, since the clinic supervisor is not ethically responsible for competent, zealous, loyal, and confidential representation to a particular client, the concerns are mainly pedagogical: Do I have the competence to provide these students with a high quality learning experience? As long as you are able to "check your ego at the door" in terms of your accustomed role as legal expert, there are a variety of methods for marshalling your general legal and experiential knowledge to compensate for a lack of substantive specific expertise� First, this is an excellent opportunity for modeling competent practice and for teaching or reminding students of their ethical duty of competence� For instance, ABA Model Rules of Professional Conduct, Rule 1�1 [2] provides that "[a] lawyer need not necessarily have special training or prior experience to handle legal problems of a type with which the lawyer is unfamiliar…" Rule 1�1 further provides that attorney competence can be acquired "through the association of a lawyer of established competence in the field in question" or "by reasonable preparation�" 107 Even though students are not representing actual clients in their policy clinic advocacy, these same methods are available for your mentoring and for their establishment of sufficient expertise to perform competent policy analysis� For instance, as their mentor, you can work with the students to develop a game plan for their acquiring sufficient expertise for each assignment� 108
In addition, some students' policy projects may require interdisciplinary expertise� However, the client-less policy clinic can avoid many of the most difficult aspects of providing interdisciplinarity to student's clinic experiences� For instance, the serious legal issues of client confidentiality, conflicts of interests, and conflicting rules of professional responsibility among different credentialed experts rarely arise in client-less advocacy� 109 Since the policy clinic does not have a substantive focus, the myriad of interdisciplinary issues which may not often reoccur do not warrant the formal and ongoing associations with interdisciplinary experts often required in liveclient clinics� 110 Thus, the budget, coordination, and student supervision problems associated with 125
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feel empowered to write a letter to the editor rather than just mumbling to themselves their disagreement with the author's opinion� And when they read an appellate opinion with which they disagree, hopefully they will use their tools to seek depublication, a review in the California Supreme Depending upon your law school context, a number of resources may be readily available on campus� For instance, you may guide a student who is working on an environmental policy issue to the following sources: (1) a colleague with that specialty in the law school; (2) a professor in another department in the university or college; 112 and (3) a list of legal and substantive specialists who might act as a mentor for the project� Finally, if you teach at a free-standing law school or one that is located a substantial distance from your main college campus, you might cultivate a group of law school alumni who are willing to provide guidance to your students in their areas of legal expertise� 113
Getting Back to the Sandbox lawyering skills projects has the collateral benefit of improving alumni relations, and your director of alumni relations may be more than willing to provide you with a list of alumni by area of specialization�
Conclusion
Although there is currently a serious debate regarding the effects of learning style pedagogy on student performance, 114 there is consensus among cognitive researchers that motivationally nuanced pedagogy affects students' performance, persistence, and longitudinal behavior� However, more empirical data is needed regarding the possible connection between self-directed learning in law school and students' life-long pro bono behavior� 
